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IRVING, J., FOR THE COURT:

1. James D. Y ates pleaded guilty to mandaughter by culpable negligenceand D.U.I. deeth. Hewas

sentenced to concurrent sentences of twenty-five years, with five years suspended and five years of

probation; and twenty years, respectively. Yates now appeals, and asserts that he is entitled to post-

conviction relief because (1) he was exposed to double jeopardy, (2) dl of the counts following the firg

count of theindictment wereinvdid, (3) his pleawas involuntary, (4) his sentence wasillegd, and (5) his

counsd was ineffectivd.



2. Finding no error, we affirm.
FACTS
113. After adrunk driving accident that killed two people and injured another, Y ates was indicted on
three crimind counts: D.U.I. death, mandaughter, and aggravated D.U.l. Each count in the indictment
related to a different victim of the accident. After consulting with his attorneys, Y ates pleaded quilty to
mandaughter and D.U.l. death. The remaining charge of aggravated D.U.l. was remanded to thefile.
14. Before accepting his guilty plea, the court placed Y ates under oath and asked him a series of
questions. Inresponse, Y atestestified that (1) he could read and write, (2) he was not under the influence
of any drugs or acohal, (3) he did not suffer fromany menta defects, (4) he understood the congtitutiona
rights that he was giving up by entering aguilty plea, (5) he had not been offered any reward for pleading
uilty, (6) he had not beenthreatened or coerced into pleading guilty, (7) he understood that the judge was
not required to impose the sentence suggested by the prosecutor, (8) he understood the maximum
sentences that could be imposed by the judge, (9) he was completely and totadly satisfied with the
representation provided to mby hisattorneys, and (10) the sentence suggested by the prosecutor (which
was adopted by the court) waswhat he expected. After this questioning, the court found that Y ates' splea
was knowingly, voluntarily, and fredy made.
5. Additiond facts, as necessary, will be given during the discusson of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Double jeopardy
T6. Inhisfirg point of error, Y ates argues that the multiple counts charged in hisindictment improperly
subjected him to double jeopardy. Y ates reaches this concluson by firgt pointing out that aggravated

D.U.l. isalessar—included offense of mandaughter. Mayfield v. State, 612 So. 2d 1120, 1124 (Miss.



1992) (citations omitted). Y ates then reasons that he was subjected to double jeopardy because he was
charged with both of these offenses as separate crimes. In the interest of thoroughness, we address any
potential double jeopardy issues rising from any of the three crimesthat Y ates was charged with.
q7. We note at the outset that Sncethe aggravated D.U.|. charge wasremanded tofile, Y ates suffered
no possible harmfromitsincdusonontheindictment. Since'Y ateswasnot convicted for aggravated D.U.I.
and suffered no possible harm from the charge, we do not address here whether aconvictionfor it would
have condtituted doublejeopardy. Asfor theD.U.l. desth and mandaughter, Y ates sargument would have
merit only if both of these charges related to the same vicim and incident. Thissameissue hasbeen before
the Mississppi Supreme Court, who held that “whenasngle unlanful act resultsinthe killing of more than
one person, each homicide condtitutes a separate offense for which the defendant may be tried without
being twice put injeopardy for the same offense. . ..” Burtonv. State, 226 Miss. 31, 48, 79 So. 2d 242,
250 (1955).
T18. In the present case, Y ates was charged with D.U.I. death for the death of David Parker, and
mandaughter for the deeth of Christy Thomas. Sincetwo people werekilled as aresult of Yates' s drunk
driving, it was proper for the State to indict him on two counts: one for each victim killed. If Yates had
killed only one person, and then been indicted ontwo separate countsfor mandaughter and D.U.I. degth,
his argument would be proper. Since Y ates was convicted for the killing of two different individuds, no
double jeopardy occurred in reation to those two offenses. Yates's first point of error is therefore
rejected.

(2) Invalid counts
T9. In his second point of error, Y ates argues that his mandaughter conviction should be overturned

because his indictment contained the words “againgt the peace and dignity of the State” after each count,



instead of using the language only at the concluson of the indictment. Y ates contends that the words,
placed after the first count of hisindictment, invaidated the second and third counts of the indictment.
110.  Assupport for his contention, Y ates cites Love v. State, 8 So. 465, 465 (Miss. 1891), wherein
the Mississppi Supreme Court reversed a convictionbecausetheindictment did not concludewith* against
the peace and dignity of the State.” We find Love diginguisheble from the present case by virtue of the
fact that the indictment in Love faled entirdy to conclude with the required language. In the case sub
judice, however, the indictment concluded with the required language, which was aso unnecessarily
included at the end of each of the three counts.
11. Yatessargument onthispoint isrefuted by Missssppi caselaw. In Sarling v. State, 90 Miss.
255, 43 So. 953 (1907), the Missssppi Supreme Court hdd that “againg the peace and dignity” is
required only at the conclusionof the indictment, not after each count of the indictment. 1d. at 265-67, 43
So. a 953-54. Later, this Court specificaly held that an indictment is not defective for containing the
statutory language after each count of anindictment. Switzer v. State, 828 So. 2d 1277, 1278-79 (15-7)
(Miss. Ct. App. 2002). Y ates atempts to distinguish his case from Switzer because the counts of his
indictment arose fromasngle crimind incident. Having reviewed the gpplicable case law, wefind Yae' s
case indiginguishable from Switzer.
12. Therefore, Yates s second point of error is rejected.

(3) Voluntariness of plea
113. Inhisthird point of error, Y ates clams his pleawasnot voluntary. When reviewing whether aplea
was voluntary, we will not reverse unless the findings of the court below are clearly erroneous. House v.
State, 754 So. 2d 1147, 1152 (Miss. 1999) (citing Schmitt v. State, 560 So. 2d 148, 151 (Miss. 1990)).

The burden ison Y ates to show that his plea was involuntary. Miss. Cobe ANN. § 99-39-23(7) (Rev.



2000). If Yatesisableto prove that his pleawasinvoluntary, thenwe must find that his pleais not binding
onhim.

14. A pleaisvoluntary when*the defendant is advised concerning the nature of the charge againg him
and the consequences of the plea” Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992) (ating
Wilson v. State, 577 So. 2d 394, 396-97 (Miss. 1991)). The defendant must be apprised of severd
condtitutiond rights, which the defendant must knowingly waive: “the defendant must be told that a guilty
pleainvolves awaiver of theright to atrid by jury, the right to confront adverse witnesses, and the right
to protection agangt sdf-incrimination.” 1d. (ating Boykin v. Alabama, 395 U.S. 238, 243 (1969)).
Mississppi statutory law providesthat a defendant mugt be informed of the minimumand maximumyjail time
possible for pleading guilty. URCCC 8.04 (A)(4)(b). The court is aso required to determine that “the
accused is competent to understand the nature of the charge.” 1d. at (4)(a).

115.  After reviewing the transcript of the plea hearing, we find that Y ates's plea was voluntarily made.
The court clearly informed him of the condtitutiond rights he was giving up, and made sure that he knew
hewaswalvingthoserights. At the hearingon 'Y ates smotion for post-conviction relief, Y ates claimed that
he had never been informed of hisright againgt sdf-incrimination. While the court did not use the word
“incriminate’ in its gatement of theright, it did inform Y ates that “[y]ou’ve got aright to testify at trid or
aright toremain dlent a trid.” There is no interpretation of that statement other than that Y ates had the
right to remain slent and say nothing incriminating about himsdlf if he choseto go to trid. The court dso
informed Y aes that he would have the right to cross-examine adversewitnessesand theright to atrid by
jury, among other conditutiond rights that 'Y ates was walving by entering a guilty plea

116. Thecourtinformed Y ates of the minimum and maximum sentences possible on each count Y ates

was pleading to, aswdl asthe fact that the court could impose any sentenceinthoseranges. Y atestestified



that he understood those sentences. The court aso conducted an examination into Y ates's competence,
inquiring asto hisleve of education, ahility to read and write, lack of intoxication, and understanding of the
charges agang him. Y ates pecificdly testified that his pleawas entered voluntarily. Therefore, we find
that Y ates has presented no evidence that his guilty plea was involuntary, and the decision of the lower
court to accept the pleawas not clearly erroneous.
17. Yaes sthird point of error is rgected.

(4) Legality of sentence
118. Yaesnext arguestha heisentitled to relief because his sentenceisillegd. He contends that this
IS 0 because he was efectivdy sentenced to thirty years: twenty to serve, plusfive suspended, and five
years of probation assigned by the court.
119. In Missssppi, probation is not equivaent with time to serve: “No part of the time that one is on
probation shdl be considered as any part of the time that he shal be sentenced to serve” Miss. Cobe
ANN. 847-7-37 (Rev. 2004). If Y ates had been sentenced to post-release supervision, that time would
count as part of his sentence and would work toward meeting the statutory maximum. Carter v. State,
754 So0. 2d 1207, 1208 (14) (Miss. 2000). Probation, however, can beimposed without counting toward
the statutory maximum: “a probationary period does not equd time served.” 1d. at 1209 (7).
920. In Carter, the defendant was convicted and sentenced to nineteen and one-hdf years, with Sx
months suspended — the maximum sentencefor hiscrime. 1d. The Carter defendant was aso sentenced
to serve five years of probation. Id. The Missssppi Supreme Court held that this did not violate the
statutory maximum because “if [the defendant] violatesthe conditions of hisfive-year probationary period,
he would also have to serve the one-hdf year suspended, resulting in atota of twenty years served, but

no more.” Id. Thesameistruein Yates scase. Hewas sentenced to twenty years to serve, with five



suspended (the maximum for D.U.l. death). If Yaesviolatesthe conditionsof his probation, hewill serve
the additiond five suspended years, but no more than that, for a total of twenty-five years. the statutory
maximum.
121. Yaesdso makesthe argument that he could have received the “ same’ sentenceif he had goneto
trid, but ingtead saved the State “thousands’ of dallars by pleading, and he therefore should have been
rewarded with something other than the “maximum” sentence dlowed by lawv. We note that Y ates was
charged with three counts in hisindictment. Convictions on dl three counts at trial would have exposed
Y ates to a potentid tota of seventy yearsimprisonment. Therefore, Y aes did not receive the “same’ or
“maximum” that he may have gotten & trid.
722. Yates contendsthat he was “denied due process of law” because the court did not enter separate
judgmentsoneach count it ruled upon. Assupport, Y ates citesMississippi Code Annotated section 99-7-
2(4), as annotated, which states: “The jury or the court, in casesin which the jury iswaived, shdl return
a separate verdict for each count of an indictment. . . .” Yates confuses a verdict withthat of ajudgment
order. Nothing in section 99-7-2 requires that each count be sentenced in a separatejudgment. Yates's
own guilty pleareturned a verdict on each count —that of guilty.
923. Therefore, Yates sfourth point of error isrejected.

(5) Ineffectiveness of counsel
924. Inhislagt point of error, Y ates dlegesthat heisentitled to relief because his counsdl was ineffective
in pursuing his defense. In order to prevall onthis point, Y ates must meet the two-pronged test set out in
Strickland v. Washington, 466 U.S. 668 (1984), and adopted by the Mississippi Supreme Court in
Sringer v. State, 454 So. 2d 468, 476 (Miss. 1984). According to that test, Y ates must prove (1) that

hisattorney’ s performance was defective, and (2) that that deficiency prejudiced Y ates sright to afar trid.



Stringer, 454 So. 2d a 477. When reviewing Yates's clam, we will look at the totality of the
circumstances surrounding hisattorneys performance. Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995).
Y ates has a dgnificant hurdle to overcome in proving his daim: “andlyss begins with the strong but
rebuttable presumption that counsal’s conduct fell within the wide range of reasonable professiona
assgance. Appdlate review of counsd’s performanceis‘highly deferentia.’” 1d. (citations omitted).
9125. The primary thrust of Yates s arguments on this point is that his counsdl was ineffective in failing
to recognize and indruct Y ates regarding al the defects aleged in his first four points of error. For
example, Y atesarguesthat his counsdl was ineffective in not recognizing that Y ates' s sentence was greater
than the statutory maximum.  As we have dready explained, the sentence was not outside the statutory
maximum.  Yates ds0 argues tha his counsd was ineffective in advisng him to plead guilty to “the
maximumsentence.” Asasoaready explained, Y atesdid not plead to the* maximum,” which was seventy
years. Instead, he received a sentence of twenty years, far from the seventy-year maximum. Y ates dso
criticizes his attorney for not recognizing the dleged double jeopardy issue, which we have dso found to
be without merit.

126. Yates's atorneys testified that they had fully advised him of his rights, and of the likelihood of
successfully defending his caseif hewent to trid. They testified that they had fully explained to him the
possible sentences that he could recelve, and they testified that Y ates appeared to understand completely

what they were telling him.* Given the seventy years of potentia sentence facing Y ates, the twenty years

Although not stressed in his apped briefs, Yates dlamed below that his attorneys had
misrepresented to himthat he would only have to serve twenty-five percent of his sentence. Thisdlegetion
was refuted by the sworn testimony of both attorneys, who testified that they had informed him that he
would haveto serve at least e@ghty-five percent of his sentence, not twenty-five. Giventhehighly deferentid
nature of our review of attorney performance, we will not overturn Y ates' s sentence Smply because he
dlegesthat hisatorneys told him one thing, whenboth attorneys testified that they told him something el se.
Y ates also claimed below that his attorneys had coerced him into pleading guilty by threatening him with

8



negotiated by his attorneys seems entirely reasonable. Y ates dso tedtified at the plea hearing that he was
“completdly and totaly satisfied indl respects’ withhis attorneys, and that he had no complaints about their
sarvice. Yates s atorneys testified that the prosecuting attorneysin Yates s case initidly refused to lower

the sentenceto lessthantwenty-five years, but backed down after careful negotiating by Y ates' sattorneys.

927.  After reviewingdl of the above, we do not find that the service provided by Y ates s attorneys was
deficient in any way. Therefore, Y ates sfifth and fina point of error isrejected.

728. THE JUDGMENT OF THE CIRCUIT COURT OF WINSTON COUNT DENYING
APPELLANT'SMOTION FOR POST-CONVICTION RELIEFISAFFIRMED. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO WINSTON COUNTY.

KING, CJ.,LEEAND MYERS, P.JJ., BRIDGES, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.

the notionthat he would get seventy-five yearsin jal if he did not plead. Thisclamisrefuted by thesworn
testimony of Y ates himsdlf, who testified a his plea hearing that he was happy with his attorneys, and had
not been coerced into pleading guilty.



